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(2) The prohibitions of this section 
cease to apply to ex parte communica-
tions relevant to the merits of a full or 
partial initial decision when, in accord-
ance with § 2.786, the time has expired 
for Commission review of the decision. 

(f) The prohibitions in this section do 
not apply to— 

(1) Requests for and the provision of 
status reports; 

(2) Communications specifically per-
mitted by statute or regulation; 

(3) Communications made to or by 
Commission adjudicatory employees in 
the Office of the General Counsel re-
garding matters pending before a court 
or another agency; and 

(4) Communications regarding ge-
neric issues involving public health and 
safety or other statutory responsibil-
ities of the agency (e.g., rulemakings, 
congressional hearings on legislation, 
budgetary planning) not associated 
with the resolution of any proceeding 
under this subpart pending before the 
NRC. 

[53 FR 10365, Mar. 31, 1988, as amended at 56 
FR 29409, June 27, 1991]

§ 2.781 Separation of functions. 
(a) In any proceeding under this sub-

part, any NRC officer or employee en-
gaged in the performance of any inves-
tigative or litigating function in that 
proceeding or in a factually related 
proceeding may not participate in or 
advise a Commission adjudicatory em-
ployee about the initial or final deci-
sion on any disputed issue in that pro-
ceeding, except— 

(1) As witness or counsel in the pro-
ceeding; 

(2) Through a written communication 
served on all parties and made on the 
record of the proceeding; or 

(3) Through an oral communication 
made both with reasonable prior notice 
to all parties and with reasonable op-
portunity for all parties to respond. 

(b) The prohibition in paragraph (a) 
of this section does not apply to— 

(1) Communications to or from any 
Commission adjudicatory employee re-
garding— 

(i) The status of a proceeding; 
(ii) Matters with regard to which the 

communications specifically are per-
mitted by statute or regulation; 

(iii) Agency participation in matters 
pending before a court or another agen-
cy; or 

(iv) Generic issues involving public 
health and safety or other statutory 
responsibilities of the agency (e.g., 
rulemakings, congressional hearings on 
legislation, budgetary planning) not as-
sociated with the resolution of any pro-
ceeding under this subpart pending be-
fore the NRC. 

(2) Communications to or from Com-
missioners, members of their personal 
staffs, Commission adjudicatory em-
ployees in the Office of the General 
Counsel, and the Secretary and em-
ployees of the Office of the Secretary, 
regarding— 

(i) Initiation or direction of an inves-
tigation or initiation of an enforce-
ment proceeding; 

(ii) Supervision of agency staff to en-
sure compliance with the general poli-
cies and procedures of the agency; 

(iii) Staff priorities and schedules or 
the allocation of agency resources; or 

(iv) General regulatory, scientific, or 
engineering principles that are useful 
for an understanding of the issues in a 
proceeding and are not contested in the 
proceeding. 

(3) None of the communications per-
mitted by paragraph (b)(2) (i) through 
(iii) of this section is to be associated 
by the Commission adjudicatory em-
ployee or the NRC officer or employee 
performing investigative or litigating 
functions with the resolution of any 
proceeding under this subpart pending 
before the NRC. 

(c) Any Commission adjudicatory 
employee who receives a communica-
tion prohibited under paragraph (a) of 
this section shall ensure that it and 
any responses to the communication 
are placed in the public record of the 
proceeding and served on the parties. 
In the case of oral communications, a 
written summary must be served and 
placed in the public record of the pro-
ceeding. 

(d)(1) The prohibitions in this section 
apply— 

(i) When a notice of hearing or other 
comparable order is issued in accord-
ance with §§ 2.104(a), 2.105(e)(2), 2.202(c), 
2.204, 2.205(e), or 2.703; or 

(ii) Whenever an NRC officer or em-
ployee who is or has reasonable cause 

VerDate jul<14>2003 18:11 Jan 17, 2004 Jkt 203029 PO 00000 Frm 00080 Fmt 8010 Sfmt 8010 Y:\SGML\203029T.XXX 203029T



81

Nuclear Regulatory Commission § 2.786

to believe he or she will be engaged in 
the performance of an investigative or 
litigating function or a Commission 
adjudicatory employee has knowledge 
that a notice of hearing or other com-
parable order will be issued in accord-
ance with §§ 2.104(a), 2.105(e)(2), 2.202(c), 
2.204, 2.205(e), or 2.703. 

(2) The prohibitions of this section 
will cease to apply to the disputed 
issues pertinent to a full or partial ini-
tial decision when, in accordance with 
§ 2.786, the time has expired for Com-
mission review of the decision. 

(e) Communications to, from, and be-
tween Commission adjudicatory em-
ployees not prohibited by this section 
may not serve as a conduit for a com-
munication that otherwise would be 
prohibited by this section or for an ex 
parte communication that otherwise 
would be prohibited by § 2.780. 

(f) If an initial or final decision is 
stated to rest in whole or in part on 
fact or opinion obtained as a result of 
a communication authorized by this 
section, the substance of the commu-
nication must be specified in the 
record of the proceeding and every 
party must be afforded an opportunity 
to controvert the fact or opinion. If the 
parties have not had an opportunity to 
controvert the fact or opinion prior to 
the filing of the decision, a party may 
controvert the fact or opinion by filing 
a petition for review of an initial deci-
sion, or a petition for reconsideration 
of a final decision that clearly and con-
cisely sets forth the information or ar-
gument relied on to show the contrary. 
If appropriate, a party may be afforded 
the opportunity for cross-examination 
or to present rebuttal evidence. 

[53 FR 10366, Mar. 31, 1988, as amended at 56 
FR 29409, June 27, 1991]

§ 2.786 Review of decisions and actions 
of a presiding officer. 

(a) Within forty (40) days after the 
date of a decision or action by a pre-
siding officer, or within thirty (30) days 
after a petition for review of the deci-
sion or action has been filed under 
paragraph (b) of this section, whichever 
is greater, the Commission may review 
the decision or action on its own mo-
tion, unless the Commission, in its dis-
cretion, extends the time for its re-
view. 

(b)(1) Within fifteen (15) days after 
service of a full or partial initial deci-
sion by a presiding officer, and within 
fifteen (15) days after service of any 
other decision or action by a presiding 
officer with respect to which a petition 
for review is authorized by this part, a 
party may file a petition for review 
with the Commission on the grounds 
specified in paragraph (b)(4) of this sec-
tion. The filing of a petition for review 
is mandatory for a party to exhaust its 
administrative remedies before seeking 
judicial review. 

(2) A petition for review under this 
paragraph must be no longer than ten 
(10) pages, and must contain the fol-
lowing: 

(i) A concise summary of the decision 
or action of which review is sought; 

(ii) A statement (including record ci-
tation) where the matters of fact or 
law raised in the petition for review 
were previously raised before the pre-
siding officer and, if they were not why 
they could not have been raised; 

(iii) A concise statement why in the 
petitioner’s view the decision or action 
is erroneous; and 

(iv) A concise statement why Com-
mission review should be exercised. 

(3) Any other party to the proceeding 
may, within ten (10) days after service 
of a petition for review, file an answer 
supporting or opposing Commission re-
view. This answer must be no longer 
than ten (10) pages and should con-
cisely address the matters in paragraph 
(b)(2) of this section to the extent ap-
propriate. The petitioning party shall 
have no right to reply, except as per-
mitted by the Commission. 

(4) The petition for review may be 
granted in the discretion of the Com-
mission, giving due weight to the exist-
ence of a substantial question with re-
spect to the following considerations: 

(i) A finding of material fact is clear-
ly erroneous or in conflict with a find-
ing as to the same fact in a different 
proceeding; 

(ii) A necessary legal conclusion is 
without governing precedent or is a de-
parture from or contrary to established 
law; 

(iii) A substantial and important 
question of law, policy or discretion 
has been raised; 
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